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constitution, giving the first applicant a right to sue on behalf of the church,
is irregular béca'us;e such certificate did not emanate from the Deacon's
Court. In reply, Mr Dukada SC submitted that the Deacon’s Court cannot
sue and be sued because it is niot a waiversitas in form and, therefore, it has
flo legal capacity to sue and be sued in law. He submitted further that, in
;aqua'l ._pa_rlé_t_'nc_e_,-_ t’_hé I_)_eacpn's Court ¢annot authorize any member of the
chureh, 10 sue (;-f defen&i in any legal proceedings involving the church as it is
not. a universitas capable to sue and be sued in litigation. The church is such
a muvemtas The first applicant having been duly authorized in terms of the
certificate of the c’ﬁﬁr;_:"_i:; to institute the applications on behalf of the churéh,
the chu:fclh; is pr@;i'erllyl béfor.e the Court. The third point in /imine must,

similarly, fall to the ground.

[16] I’I’he fourtli point in limine i that the Deacon’s Court should have been
- joineéd as a party in the’sﬁé proceedings involving the church. This submission
cannot be sustained. The Deacon's Court is neither a universitas nor an
inéorpo,fated. as;sﬁcia'tign. 'The name and the image sought to be protected in
;hcse proceedings bel,;ng;'tb the church as a whole. The interest sought to

be protected is ndtllimited to the Cape Presbytery. Any interest that the
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compény, registration of translation and shortened form of name or
defensive name and a change of name the and the effect thereof, In terms
of s 45 (1) a name shé‘ll be changed by the Registrar mero mof within a
period of one ybar_ of the registeation if in his opinion the registration thereof
is undesirable. In terms of s 45 (2) he/she may change a name on objection
lod_ﬂgedl.l_io, him/her Within the same period of time if he/she is satisfied that
the registrat;jon thera,df__is undesirable or is calculated to cause damage to the
objector-.' In termis of 8 45 (2A) a person who has not lodged an objection
mey within a penod of two years after registration of a name apply to the
court fﬁr an order diree;,tiiig a company to change its name if the registerqd
name is ﬂndesiébl_e or is calculated to céuse damage to the applicant. In
terms of § 45 (3) the Régistrar may, at any time, change a name if it gives so
vhisleading an mdwauon of the nature of its activities as to be calculated to
deceive the public, It i 2 decision of the Registrar taken under ss 45 (1), (2)
and (3) that any 'compmy' or person aggrieved thereby is permitted in terms
of § 48 to apply de-a' court of law for review. In this case Mr Noxaka
contendéd that the application should be dismissed because the applicants
difi not a;":pl'y to court i‘n‘i terms of s 48 for a review of the Registrar's
decision to ,mgist‘er thc name of the company. Further, Mr Noxaka

can'ténded that flowing from non-Compliance with s 48 the applicants should
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“Pre,sbytat:i'an Church of Africa (Association incorporated under section

21)".

(23] On "jﬂl}: foxég‘é_in-g,- T am of the opinion that the case of Peregrine,
Supra, _d_oés not apply in this case to the extent that the cause of action in that
cage was based on thé provisions of s 45 (2A) of the Companies Act. The
provisions of s 48 also do not apply in this case because the applicants’
cause of action is not based on a decision taken by the Registrar in terms of
ss 45 (1), (2.} and :(3)': of the Companies Act. As I have alrcady stated the
| applicants" cause of action is a delictual claim of passing-off. The applicants
have proved on a balance of prob‘abillities that there is a reasonat;le
likelihood that the public may be confused into believing that the business of
the company is, ér i contracted with, the business of the church, tﬁe
confusion is due to the wrongful conduct of the respondents and the
confusion will probably cause irreparable damage to the church (cf. Link
Estates (Pty) Ltd v Rirk Bstates (Pty) Led 1979 (2) SA 276 (E) at 280 F-G)
[24]} "?Ehel legal objection that the application should be dismissed because
of undue. del.;:ty in the pursuit of an interdict against use of the name of the

church arisés from the heads of argument, Consequently, in deciding this
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